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Roman-Canon Law as the Basis of the German Legal Culture'

Dr. Christopher Beermann, Rechtsanwalt,

Associate Professor (Niigata University)

I. Introduction

The subject of this lecture is the relationship between Roman law and
Cermany or, more accurately, Roman law and canon law as the basis of
German legal culture. In order to aveoid misunderstandings [ must stress
that 1T am not giving a lecture on Roman law as the basis of the actual
German legal system. The German civil code is, like its (non-identical)
twin, the Japanese civil code, predominantly based on Roman law, at least
on the interpretation of Roman law by the pandect-science (Pandek-

1 This article is based on a lecture held at Aichi University (Nagoya) on
December 6" 2002. 1 am very grateful to Ms. Joanna Farrands (Bristol
University) for correcting my draft (any faults that remain are mine alone) and
to Prof. Dr. Okawa (Aichi University) for suggesting this lecture and inviting

me.



tistik)"" " of the nineteenth century.” However, the phenomenon of
pandect-science in Germany is unthinkable without centuries old legal tra-
ditions based on the ancient Roman law of Justinian's code™" * . Another,
often neglected aspect of the origins of the German legal culture is the in-
fluence of canon law, the legal system developed by the catholic church, es-
pecially since the 12" century.

I will try to summarize the roots of the modern German legal culture.
And at the beginning of our contemporary legal culture is the recognition
of Justinian's code as effective law in the old German empire. This process

is generally known as the Reception (Rezeption)™" ™ .' The above men-

tioned légal system resulting from the Reception is called the common law
("ius commune" in Latin, "gemeines Recht” in German) """

FGED) (R FeTrgl ol &, A7 2 20FR LA 2 RilkE Lo b0
ARBL LS & 19 I F 7Y o REEEH S AR T To—<ilike] ok
TR THLEBRR T yx) OHkCEMBILLT, #O K1 Rk
it (BGB) OFMERESE Lk, coZ biobid, 19 o Fq v ik
& [RoFU 7o) ERETS,

2 Comp. Marutschke, Einfithrung in das japanische Recht (1999), pp.87-99.

WikE) Mo—<kEKeE] 02 LTHS,

3 On behall of this great emperor of the East-Roman Empire this code, the cor-
pus iuris civilis, was compiled in 534 AD. Comp. Stein, Roman law in European
history (1999), pp.32-47.

LS THEZ | LR, M504R S Lozt s L THS, I
i EEo RBETOMIELEA GRS T#2 ) Ths. &1z, I, RAE
oA v F i~ oL RIEE) & ILOERTO T#E | LEA TR,

4 Kunkel/Schermaier, Romische Rechtsgeschichte, 13th ed., p.234; Stein, p.88.

Nikg) Mk (57 TR T2X s T8—5%], FLVETR (=152 b
EED SHLTOS, P bhs 19 I ESE TN, Vililslia %7 >~ b (BUHGE
[H5) ZHRLTEDY, BlLPHULTOHE, Mero5» MENIZEWLT bik#k
BEREKLOFETh-h s, FOLIAKELH S Lwic, o—<ikdi il
Dk L L THEL £,

5 The English expression "common law" is (like its German counterpart) a direct
translation of the Latin term "ius commune”. Of course, there is no identity
whatsoever with the English legal system known as the common law. To avoid

confusion T use the Latin expression "ius commune”.



Foa vt &2 ofdnT

Development, institutions, practice and theory of the ius commune were
(and recently are again)® subject of thorough investigation.” Still, the pe-

riod before the Reception proper (Vollrezeption) ™', the time before the

sixteenth century, remains a kind of stepchild of legal history." Normally,
this period is called the early reception (Frithrezeption)™ "' On the one

side, this scientific neglect is not surprising. The early reception lies in the
dark of history, sources are rare or not vet systematically registered. On
the other side, lack of interest and research are astonishing because the pe-
riod before 1500 was decisive for the foundation of the German legal culture
and the modern German legal system. Therefore, it might be of interest to
cast a quick glance at this time.

The German emperors regarded themselves as the direct and legitimate
successors of the emperors of the ancient Roman Empire. The fact that this
empire fell centuries earlier in the turmoil of the Germanic migrations was
ignored. This perception was the soil for the so-called Lotharian legend™" ™.
According to this legend the twellth-century Emperor Lothar was per-

suaded by Irnerius™ ™ (the most prominent scholar rediscovering

6  Comp. Zimmermann, Das riimisch-kanonische ius commune als Grundlage
europiischer Rechtseinheit. Juristenzeitung 1992, p.8; the same, Europa und das
romische Recht, Archiv fur die civilistische Praxis, vol. 202 (2002), pp. 243-316;
Mohnhaupt, Européische Rechtsgeschichte und Europiische Einigung, in: Recht,
Idee, Geschichte, ed. Luck et. alt. (2000), pp.657-679.

7 Comp. Coing, Europ#isches Privatrecht, 2 vol., 1985.

ARTED) TA#EZ | SiREATO S,

8  Trusen, Anfiinge des gelehrten Rechts in Deutschland (1962), is still regarded
as the standard work concerning the times before the 15th century (comp.
Kunkel /Schermaier, p.316). This study owes much to Trusen's work.

ARG THINEEE | LWEMIZINLTE (.

9 Eisenhardt, Deutsche Rechtsgeschichte, 2nd ed. (1995), 1p.99.
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Justinian's law) to adopt the Roman laws as his own."” Though this tale

RiE )

was exploded by Hermann Conring as early as 1643" the convietion

that imperial legislation was the main factor of the Reception remained
widespread. However, the formula "the reception of Roman law took place
because it was imperial law"is more than just a simplification. It twists the
[acts.”

The "Reception” is part of a process of rationalization in Western Europe.
It is identical with the rationalization of the German legal culture, the tran-
sition of law based on oral legend to written law, of legal tradition to legal
abstraction.” But it was neither a reception [rom above nor "in complexu”
(all at onee) “" " " despite the important year of 1495. At this time the em-

peror established a reformed procedure for the supreme court of the Holy

Roman Empire (Reichskammergericht) *" """ The judges had to decide "ac-

10 Comp. Stein, p.Y1.

Rl (s~ e 2= 2% (Hermann Cornring, 1606-1681) [IKAITH - 7
B, L& LTHERWE, BEGERE LTIRMEL 20 SOMFEO MM % ST L7z By
WERICE Y, Toy—ai] cE R ipR O E2EIELE, YIHTF VO
W s Wb A EEBE A GRS L2 09 i o, okikedTiEg
LEibA, BUETHE F A vikMLofilig s LTS ohT0a (7345
AT — o Yo b= — RN ERE TR A gl E R, R, 1983
HE, ppa860 IHTN@EH TAb=y s a—2) 2] 288, 4, Bk
(3= ) 2 FicBUAY V=T ¢ POV $X (v Lk [ FA v iaiko
ik 2 R 7 8, 19874, pp2-23 10l b a),

11 In his book "De origine iuris Germanicl”; comp. Eisenhardt, p.167.

12 Comp. Wieacker, Privatrechtsgeschichte der Neuzeit (1952), p.65, is of the opin-
ion that this sentence is "dangerous and inaccurate”. Trusen (p.8) calls this for-
mulation the "T'roian Horse of the history of the Reception”.

13 Trusen, p.3.

HIEW) [RERN) SRENTOLS, M, FOYiikitso—<iko [N
(Rezeption in complexu) &5 kb XD PD—BEL > T 5,

14 Trusen, p.240.
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cording to the common law of the empire ..."*" "™ " It is important to notice

that this act was not the sudden start of this development called Reception.
It was more the end of an evolution we can call the early Reception of
Roman law: "These events were decisive, but thev are conneeted with a long
development. Their importance should not be overestimated.”"

So, what happened in the decades and centuries before the Reception
proper of Roman law that was finally successful in changing the German
legal culture and system after 15007 What do we know about the period of
the early Reception before 15007 Is it possible and necessary to answer these
questions?"” Or is it unavoidable to conelude that the Reception was a “mys-

ik

terious event”, "basically inexplicable™ and consequently to omit this his-

torical problem?"

AR TR o bRz LIE LI ohEXSTHE, hhTLS
PRDEZ - 2N T AR (R, 45905%) dbh o nAaEEL Tl
HEashsd, AWMABAITEH, C2IEds L9012 THMo—=<) HHO T
e (m—wik=—fed) 29T HIRAHE S f s, BRI, IO R T
R b ST R, KEEFNT S EMNE g R EFEsnNTOE M-
fefzdh, O NEERMIBA 28MIZLT, o—<iko UGN | 2 Ky
VREAEBIc B OTlE C & &l ot F1, S oAS, TR AT
B LORNAHEL L7,

15 Stein, p.91; Hattenhauer, Europdische Rechtsgeschichte, 3rd ed, (1999), p.358.

16 Trusen, p.236.

17 Kunkel, Quellen zur neveren Privatrechtsgeschichte Deutschlands, ed, Kunkel,
Thieme, Beyerle, vol. I, 1: Altere Stadtrechisreformationen (1936), p.XI: "The
Reception is the crucial point (Angelpunkt) of the history of private law in mod-
ern times. One of the most urgent tasks of present times is its research and inter-
pretation,”

18 Krause, Kaiserrecht und Rezeption, Abhandlung der Heidelberger Akademie,
phil. hist. ki, 1. Abh. (1952), p.13; comp. Dahm, Zur Rezeption des rémisch-
italienischen Rechts, 2nd ed. (1955), p.7.

19 Koschaker, Europa und das rémische Recht, 1" ed. (1947), p.124: "This develop-
ment (the Reception, C.B.) is probably important for German legal historians.
But this problem is only of subordinate importance for the practical lawyer (who
is finally the subject of legal research) because he has to interpret the law accord-
ing Lo the necessities of his time."” This statement stands, by the way, in a strange
contrasl to Koschaker's ideas and hopes expressed in the same hook (p.352).

— 25



II. The church and Roman law

The contribution of clerical lawyers to the Reception of Roman law was
stronger than originally assumed.” Churchmen started to apply Roman
law long before secular courts adopted these rules. The law of the church,
canon law, "became the bridge Roman law used to pass easily to Germany.™'
However, in legal history this influence was underestimated for a long
time. Church law was regarded as a kind of opposite to Roman law. The

simple principle that the Roman church lived according to Roman law

(ecclesia romana vivit secundum legem romanam) ™" """ was not always

taken into account. But there was never a real antagonism between the
church and Roman law.” Such an antagonism could not exist in medieval
thinking: The middle ages did not think in opposites. Any antithesis could

LN L]

be neutralized by a synthesis.” The fus utrumque was the double mani-

festation of the single law.”

20 Trusen, p.11; Landau, Der Einflul des kanonischen Rechts aul die europiiische
Rechtskultur, in: Europ#ische Rechts- und Verfassungsgeschichte. Ergebnisse
und Perspektiven der Forschung. Herausgegeben von R. Schulze. Schrilten zur
Europ#ischen Rechts-und Verfassungsgeschichte vol. 3 (1991), p.39: Schlosser,
Grundziige der neueren Privatrechisgeschichte, 8th ed. (1996), p.57.

21 Moddermann, Die Rezeption des romischen Rechts, translated and ed. K.
Schulz (1875), p.44. This picture is quite often used. Kroeschell (Deutsche
Rechtsgeschichte, vol. 2, 8th ed. (1992), p.92) and Stilzel (Die Entwicklung des
gelehrien Richterthums in deutschen Territorien, vol. 1, p.412) also call canon
law a ybridge” (comp. also Wieacker, p.52, pp.54, p.85, and Trusen, p.22).

WikQ) T2 2L o7 enw—F o Wa—F 4 bets s FOL e LF L OT—F
Skt BUINZESGRAMSATOS X912, [o—<HRE o — gz foTHlR
ENTE] L2 E%THS,

22 Brundage, Medieval Canon Law (1995), p.111; Eisenhardt, p.94.

23 Hattenhauer, p.279; Trusen, pp.14/15.

24 Mitteis, Die Deutsche Konigswahl (1938), p.17.

AUEW TR o Ly x| Edd, Tk (p—2ikE a0 20KT 5,

25 Schlosser, p.i4; Stein, p.52; Trusen, p.22.
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Though both laws formed two different legal areas (iurisprudentiae

provinciae) """ theoretically and were formally separated by special

courses of studies and exams, both legal systems were inextricably linked
by legal practice:™ "While canon law went ahead, it pulled Roman law.
Because churchmen knew and applied both laws ... it permeated into the life
of the citizens. Even though authorities of both laws were involved in mu-
tual disputes in medieval thinking law was regarded as a unity protected by
God. And both legal bodies supported their validity because they formed to-
gether the "tus utrumque””’

In the legal realm canon law was theoretically and practically the first
expression and the most powerful stimulating factor of this occidental
process of rationalization.” The application of written instead of oral tradi-
tions ol rules, positivism and legal security,” law as a profession and sci-
ence, were inventions of the church. In practice, canon law was applied
whenever it could provide for the "effective and fairer rule”, i.e. the written
one. Roman law, too, was not an uncertain customary law, but regarded as
a model of rationality, Roman law helped to fill gaps in the developing sys-

tem of canon law.” Thus, this principle of subsidiarity “* """ became a tool

FEL0 T2V RTAFrvF 4T Tads oF 47| &8H, THYGELEIN] %
g S a8

26 Pietro Rebuffi stated (Schlosser, p.54): "lus canonicum et civile sunt adeo
connexa, ul unum sine altero vix intelligi possit.”

27 Stinzing, Geschichte der populiiren Literatur des rémisch-kanonischen Rechts
in Deutschland am Ende des fiinfzehnten und im Anfang des sechzehnten
Jahrhunderts, (1867), reprinted 1959, p.6.

28 Max Weber (Rechtssoziologie, ed. Winckelmann (1960), pp.236-239) was the
first one to realize this great contribution of canon law to European history.

29 Landau, pp.42-47.

30 Brundage, p.112.

HTEAR [RFAG | ERENTOLAS, MTOETHER (&HD) 28EL. o—< A
S kAT 4G REMAUE MG Wik T Ao —= - A
S iR AEEINE S, EWAEZL. EBIZE, il TORMDBANHTS Bi28,
ZORHICEY, HEMIZEo—< <8/ VIEOBAMIEALTO -, SO
SLTIR, e KA [hibo—wilf | GRsh— « L » B L i
Fikoped ), MRS, 1976 45, pp.77-116, $FI2 pp.104-105) Z2M,



for lawyers of Canon law to replace traditional German law by Roman and

canon law."
. The impact of the private law activity of ecclesiastical courts

Ecclesiastical courts were not only competent to decide on spiritual mat-

ters or matters closely connected with spiritual subjects (causae spirituals

resp. causae spiritualibus annexae) ™" "', like marriage, last will™" "™ and

testament ™" ™', tithes (Zehnte) ™" ™, prebends/sinecures (Pfriinde) *" ™" .

This competence extended to contracts confirmed by oath and usury of all

kind *" ™. They decided, from our point of view, purely secular disputes as
soon as the religious coneept of sin became involved (ratione peccati)™"= "

Moreover, the church claimed a special personal competence (ratione perso-

nae) """ for persons needing a higher degree of protection like poor peo-

31 Trusen, p.25.

PN TATHL e AEYF2aT—LRA, VAR T L=, AYHLT« AEYF o
TN=7RTay4x| s, [2hEhEM Lok 2iERENIZ M L7l
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Jgren T ao—Bl PEa—o9sicE0LT, HRIEBINAD |30 —& ik #Ho i
SIERELTHMATAI EEENE,

ALY AN . RSO EMEHEROROFIZE-T, ASWEI O —ED
WA AR RIS 2RI+ A HR A S IR (D) » £ = oa by Y FHI
PR « B R PRAfT#cs: « Shziknl, fISCH:, 1972 4F, pa2d, kD).

iNTER2  This competence extended to ... usury of all kind. <. Jfita—o v 3
HEOTRAHEEEHERLsh TR, UL, NMOHEZARNEORKET
Hbh, TORMARNEZLTPEL (o0 aMEOGRAITL] 2L T (U
Fr—Fenyl)—e p—=—HHWRILR NEEEHAEROMESE (1 T4
il S, 1956-1959 SEHL

iRy [FF sd—R— e Rof—F 41— A (5 Lo) REEEERELT]
ELHBRFETHD, BEEiL, A b e s BENESILTHEILLTLS 2 &1
LTWHWAHNIT, HEBRHTTORMICMT SNAEORINIZ#EYT 5,

33 Eisenhardt, pp.94; Trusen, pp.34; Brundage, pp.75; Stein, p.52.
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ple, widows, orphans (personae miserabiles) ™' ™', as well as for Jews,

Jews were, like non-Christians, not bound by canon law but hy Roman
law:" "Practically any kind of private law could enter the ecclesiastical
panel and be judged according to ecclesiastical standards.™

But it was primarily through, the high number of marriage liti-

SUE (261

gation (esp. proceedings concerning the formation of marriage) that
people below the upper classes came in touch with professional legal proce-
dure and Roman-eanon law and thus became used to the new legal system.”

Official documents, too, were an important factor of transmitting
Roman law into the German legal culture.” The growing impact of volun-
tary jurisdiction, namely public notaries, led to an increase of sealed docu-
ments sinee the 13" eentury. In this area the church had a kind of monopoly
position. Accordingly, strong ecclesiastical influence is evident.”

The extended competence elaimed by the church is not the only explana-
tion for its influence. Ecclesiastical courts also attracted parties™ ™" be-
cause they were more effective than secular courts. Their power to execute
decisions was stronger because convicted persons were under the threat of

ecclesiastical punishment, like the excommunication banning Christians

from the community of the church and therefore holding out the prospect

Wikes [Ny —Fx« IESE-LA| &8iA, (#HhEzAe | L0 0HEN
THHHM, FIN FAEHE wEE, MK SEShTOA LS ISy ioZ
EThHA.

3 Trusen, pp.40/41.

35 Norr, Die kanonistische Literatur, in: Handbuch der Quellen und Literatur der
neueren europiischen Privatrechtsgeschichte, ed. Coing, vol. 1 (1973), p.365.

AR pta—o v 3T, B0 - BITIZEBL T, 2HoM it sBER L2
EMFFEZH B,

36 Landau, p.56.

37 Wieacker, p.88.

38 Eisenhardt, p.106; Trusen, pp.42, 63, 66; Redlich, Die Privaturkunden des
Mittelalters, Handbuch der mittelalterlichen und neueren Geschichte IV,
Urkundenlehre 3 (1911), p.175.

HIEED B PO S,



of eternal suffering in hell ™" " When a debtor refused to ohey such a

judgement the court could suspend the whole parish or municipality from
(religious) service." In the profoundly religious medieval society such pen-
alties were probably more frightening than physical abuse. Moreover, par-
ties had practical reasons to prefer church jurisdiction to secular courts.
Eeclesiastical courts used more rational means of proof (like testimony of

a witness instead of the ancient method of compurgation, ie. oath-

2k ".‘tli}l] WIE L

helping and permitted representation (which was very impor-
tant for busy merchants). They were less expensive hecause the looser had
to pay for the whole proceeding. Stages of appeal were clearly organized.”
And {inally, execution of judgements was not restricted to the boundaries
of principalities. The church was everywhere."

Although original concepts of Roman law increasingly came into use,
transformation of old and creation of new law by canonists remains an ex-
tended field of research. It happened that at first canonical and Roman
legal language served to describe originally German legal institutions.” In
this disguise some German customary law survived for centuries, but was

hardly recognizable as non-classical Roman law."” Consequently, it did not

i 8 S oM (excommunication) Tha s, #V A FRELLTREDS
htzd{fih, EoMERTEYRONLEEZIS, £ENL (Yr w7 el T
7 HWEN AR AR TRk EEA L BRI, 1988 1),

39 Schlosser, p.36.

40 Hattenhauer, pp.334.

ARTEY)  RREE,

11 Stein, p.89.

ALTEGO B

42  Landau, pp.48/49.

43 Trusen, p.42.

44 Trusen, p.G7.

45 A famous example is the medieval treatment of feudal relationships of lord and
vassal: Ownership of land was divided between lord (dominium directum) and
vassal (dominium utile) despite the fact that the Roman notion of dominium was
indivisible (Stein, pp.62, 81). Another example presents the legal possession
(quasi possessio) being in its most elaborated manifestations even an original in-
vention of canon law (Landau, p.55; Beermann, Besitzschutz und Eigenmacht bei
besehriinkten dinglichen Rechten (20000, pp.19, p.29).
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come as a surprise when secular courts adopted the procedure according to
canon law together with material concepts of canon-Roman law. The

3

Reception was anything but an "inexplicable mystery”.”
IV. The impact of notaries

Even more than today documents produced by notaries were of uncondi-
tional probative force in an age of widespread illiteracy. Who was in the
possession of legal documents attested by a notary had an almost irrefuta-
hle position against any counterclaim. Thus notaries™" "' became an im-
portant factor in the legal culture of late medieval times."” German notaries
became an additional source for introducing Roman law because they were
in most cases members of the clergy." The close relationship between canon
law as the primary law of the church and Roman law has already been men-
tioned above. Notaries could therefore serve as another medium to intro-
duce Roman law. Moreover, notaries appointed by the church had the
reputation of being better educated than those with imperial authority.”
Notarial recording played an important role in most areas of civil law, like

proxy (power of agency) ™" ", wills, purchases, donations, clauses of re-

46 Dahm, p.7.

JUES) DNAOZ ETHA, AT, KU, BRI TR % gL LW s
HH, EEICE R A, SIEAEN (Ll SR e) B LA, Stk
VICE L TOERICEILE A S LD ERE LA TIINS, ZHhIZHLT,
I—o v iTE, RAEAR, LUhCEECRIEEVsO0, KHTY, BF 9T
AT, hoBFE LAEWTH S, XSO fERIZMb S0, KRIZE -
T, IRl kD MR T H 5, RAETO ik FolRAeE L
bOEGALS, NIEAME S ELOMFIC LT, KO XHIESI, X
fRIER [ AGEA S PR | s (TRMEEE] W25, 197345 AL
F2E opp.l-24).

47 The ars notariae (art of notaries) was even one of the [irst legal subjects be-
coming independent from traditional teachings in the early years of Bologna uni-
versity. Comp. Schlosser, pp.32, 51.

48 Schlosser, p.57.

49 Trusen, pp.69, pp.75, pp.85.
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nunciation In this area, too, churchmen were the right persons to
prepare the adoption not only of written court procedure but also of

Roman-canon law.”
V. The impact of universities

In contrast to traditional Germanic-court organization Roman-canon
procedure required learned jurists.” Judges at ecclesiastical courts, called
officials, became the first judges with a legal education in Germany." The
universities in Italy and France took the responsibility to train the future
lawyers of the church. Because officials had to apply civil law in their
courts and in ecclesiastical administration, studies of Roman law

(legistische Studien) ™" " became an essential part of this education.” The

clergy brought this branch of scientific education to central Europe and
laid the foundation of Roman law scholarship in Germany, not humanism
of the late 15" century, as it was later assumed.” Only a few decades after
a law degree became a requirement for practicing as a judge in church
courts, about 190 students from German-speaking areas visited the most

famous faculty of law, Bologna in northern Italy. The huge majority of

ARTESY (W IT &) HEFISCRE&EN,

20 Schlosser, pp.32; Trusen, p.91. Renunciations were quite common elements of
notarial documents used as waivers of possible objections or legal remedies ac-
cording to Roman-canon law (comp. Schlosser, p.32).

A1 Stilzel, Die Entwicklung der gelehrten Rechtsprechung, untersucht aufgrund
der Akten des Brandenburger Schiippenstuhls, vol. 1 (1901), p.177.

52 According to the synods of Rouen (1231) and Tours (1236); comp. Brundage,
p.65; Trusen, p.102.

53 Landau, p.48.

RIEB) o—=ikoPRl GEikPEELE L),

31 Brundage, pp.64; Stinzing, p.3.

85 Besides the universities, schools at monasteries and cathedrals, too, played an
important role in this development, even though they probably produced only a
kind of superficial knowledge (Trusen, pp.116/117).
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students were churchmen.” It is evident that German territories had a
great demand of educated lawyers even already in the late 13" century.
Koschaker™" "'s assertion that students went to Bologna not for practical
reasons but only to satisfy a kind of romantic longing, i.e. to learn the law
of the Imperium Romanum™' ™", is anachronistic.” This spiritual move-

ment, known as humanism, i.e. the idea to restore the ancient Roman

Empire combined with new educational urge (Bildungstrieb)™" ™

emerged only about 200 years later. Pure practical reasons made German

students study Roman and canon law in Italy.”

56 Wieacker, pp.84: The proportion was ten to one.

AGEGD sk - 3 4w 2 — (Paul Koschaker, 1879-1951) (24 —2Z F U 7HAT
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V64555 F  ANDo—<iEh SO RBESH T ELRE, FF RO HKIC
KtahoThHS. +FZAHHMSOIENIZH LSS RfskkopT, Tlo—=
Lol & o — =ik ] (WDie Krise des romoischen Rechts und die romanistische
Rechtswissenschaft®, 1938) ®, # ¥ 23— v/ o—=ik] (.Europa und das
rémische Recht”, 1947) £ ¥ L, o—<iE# P v 2803 —o v <o
BEBL-oTOEIEEYL EHf-TL S, DL p v T—IZ20TIHE, AMRIEH 2
oy A —HARH | ([ERESMEEN 65 B8 4 55, 1951 4, pp.107-113) 250,
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57 Comp. Trusen, p.107.

JGED B Lo

58 Trusen, p.108. It was impossible to study both laws completely separated form
each other (see above). The authority of Roman law derived from the pope (not
directly from Justinian as Koschaker presumed; comp. Hugueeio). Even later
when the first universities in German speaking areas were founded most profes-
sors were teachers of Roman (civil) law and Canon law simultaneously (Trusen,
pp.111).

—33—



VI. The impact of literary aids

At the same time as court proceeding became a matter of scientific educa-

tion, literary aids for notaries and officials like formularies (Formel-

IF a8

sammlungen) or phrase books (Formularbitcher) ™" ™, and nutshells of

Roman law came into use.” Only those lawyers able to understand Latin
could apply such literature. Outside the clergy knowledge of Latin was any-
thing but widespread. It took a long time until the new law found its way
into the life of citizens despite the language barrier: "Enormously slow de-
tailed wark twas necessary to prepare and open the way for the reception of

i

the foreign laws,” Seckel™ ™ wrote.” The difficulties of language are
probably the main reason that the Reception cannot be described com-
pletely as a popular movement." Ott*" ™" was closer to the truth: "Those
works, full of materials, scooping from sources of canon and Roman law,
were the treasure trove of legal knowledge for clerical lawvers. From there
Sformularies and phrase books invaded other groups of population who never
had access to the sophisticated writings of the glossators. This surprising

success was due to the shorter form and clear method to handle this volumi-

FUESR Tk | G &) i TR L bk K1y o BRI ES
TEMEhERE kRN —=kb sl LA T L iiTH - 12,

59  Stein, p.89; Trusen, pp.125.

BIEG T =0 o4k (Emil Seckel, 1864-1924) 13 F a4 v @ip it o—<iliE 4,
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#%, $%1z"Handlexicon zu den Quellen des Rémischen Rechts"4id 3. BlfE, o
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60 Seckel, Beitriige zur Geschichte beider Rechte im Mittelalter, vol. 1: Zur
Geschichte der populiren Literatur des romisch-kanonischen Rechts (1898),
p-AT74.

61 Stinzing (see above) explained the Reception in this way, but as a German
writing in 1867 he was in all probability ideologieally prejudiced.

JHEW) R—=T = YEKAARER RT3 BHLLLE LI N/ vikREED
G4 Tb—Fe Pb—H¥ ok d RKCMICENE, O EWS FA YAk
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nous and difficult material."”
VI. The impact of the practice of penance

Since the Lateran council in 1215 the practice of penance increasingly be-

came a subject of legal interest. E. g. it was regulated that a confession of

committed sins was necessary at least once a year. If this rule was violated,

the perpetrator was seriously punished ™" ™" Priests (who were in charge

Wil gz

to hear confessions and to grant absolutions ') and confessors were in

need of detailed adviee. Handbooks, compiled by legally trained authors,

62 Ott, Das Eindringen des kanonischen Rechts, seine Lehre und wissenschaftliche
Pflege in Béhmen und Miihren wiihrend des Mittelalters, Zeitschrift der Savigny-
Stiftung fur Rechtsgeschichte (ZR(G), Kanonistische Abteilung, veol. 34 (1913),
p.dd.
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- TO254 SHIMLEHEICITES, BT 2086 ZTMMIE LA GRIER
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ORPZ &1z, FEOFBHZOALBZMEEEA B &, o, LHESHHO
Hifez oGzl ~&h, £ CERER) MRCkRET~<2THS] (O, 0
12, X, V, 38, in "Corpus luris Canonici”, reprint edition of Emil Friedberg by The
Lawbook Exchange of 2000, New Jersey (U.S.A.), vol.ll cols., 887-888.) & Bl
ENTLE, YR MRS LD Lo R LG, [ Lo
ELTARCES TARIC L & 12l (penance=W{IR) <4 2 LH8EH T
SHTHEYN, h~Dilk# (perpetrator) REEhoMBEEZHLZ, 577 /8
REELABT, AP 9 2B BOARE I SOTIEH f =7 1 > HHRN
e Rl I Tl (L 1986 BERD 2B,

63 Schulte, Geschichte der Quellen und Literatur des canonischen Rechts, vol. 2
(1877), p.525; Trusen, p.135.
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provided for this guidance. These books, called penitentials or summa™" ™"

became, in effect, a new source of law. They did not only treat typical relig-

ious sins, sexual offenses, ete., but also any kind of misconduet concerning

all categories of canon and Roman law, like ordinary commercial transac-

tions *" """ Because in this profoundly religious society everybody did any-
thing to save their souls from eternal damnation™" "™ this kind of

literature gained an immense popularity. In fact, penitential books became
the bestsellers of the late middle ages and early modern times. The "Summa
Angelica’, burned by Martin Luther in 1520 as "more than devilish”, ap-

peared in innumerable handwritings and printed editions** . The influ-

ence of penitentials on the reception of Roman law was certainly enormous.
The church did not cover all aspects of life with their own rules

(canones) “" "' Whenever a specific rule did not exist, principles of Roman

AR AR E Az TOSRD s
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(ool 5) fis (A, FEGHEERIT, %) sgEhi,

64  Brundage, pp.25; Trusen, pp.135, 142,
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63 Trusen, p.143.
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law had to fill the gap. Thus, at first priests became familiar with Roman
law. Then via confession and religious advise people came in touch with the

new legal system.
VI, The impact of courts of arbitration

Courts of arbitration®™" ™ had a long tradition in the church since

Canstantine (since 306 AD). Bishops especially established their own courts

(audientia episcopalis) ™" """ in order to reconcile the antagonists in dis-

putes and to resolve conflicts by mediating between the parties, rather than
to impose judgements from on high." Apart from principles of canon law,
primarily rules governing the proceeding, these courts began quite early to
adopt norms current in Roman civil law for their own purposes.” Bader
(one of the most distinguished scholars in this legal area) "™ wrote:

“Without any doubt courts of arbitration contributed to the introduction of
Sforeign material law. Long before the official reception (of Roman law) by
imperial legislation at the end of the 15th century, Roman law was applied

i

in these courts.
IX. The impact of royal and imperial jurisdiction in general

We have seen that the church had a strong impact on the development

EEL S T [

R (TO9F42oF4T-TERTINY R EFEt, TulEBHT EREhT
3,

66 Brundage, p.12; Bader, Das Schiedsverfahren in Schwaben vom 12. his zum
ausgehenden 16. Jahrhundert, Diss. Jur. (Freiburg i. Br., 1929), p.16; Stein, p.89.

67 Brundage, p.12; Trusen, pp.154, 157.
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68 Bader, p.60.
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called early reception. Another interesting question is to what extent the
king, respectively the emperor, in his position of supreme judge was a pace-
setter of this process. Quite early, starting with the late 12" century, the

imperial court (Hofgericht) ™" """ began to apply the "written law", i.e.

Roman and canon law. But this practice was restricted to certain cases,
Only in disputes concerning Italian (the part of the empire where Roman
law was already largely adopted at the end of the 12" century) and ecclesi-

]

astical matters the imperial court used the new law.” In cases concerning
the secular sphere of the German speaking part of the Holy Roman Empire
imperial judges decided according to traditional German law. An imperial

draft bill (Reichsabschied) "™ of 1342 regulating the subsidiary applica-

tion of Roman law at the Royal court never came into force. This event only
indicates the tendency towards later developments.” Finally, this develop-
ment overtook the imperial court.” Tronically, the fragmentation of the em-
pire, the increasing political power of principalities and other territories at
the cost of the emperor resulted in the desire for more legal security. The
fragmented traditional law became more and more unpopular. People re-
quested a general and equal law, embodied in the Roman law

=11

(ratio scripta) "™ and secured in organized stages of appeal.”
X. The impact of personal royal and imperial jurisdiction

Another aspect of this change of legal consciousness was the expectation

ARPEGD BT,

69 Trusen, pp.165, pp.171, p.176.

WIEED [l gsieE | EREhTO B,

70 Trusen, pp.172, p.178.

71 Trusen, p.178.
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72 Comp. Stein, pp.89; Hattenhauver, pp.357; Eisenhardt, p 102, pp.120.
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that the king as the supreme judge guaranteed law and order in the
empire™: "The hing is the common judge over evervhody” (Sachsenspiegel,
Landrecht I1I, 26 § )7 7", Despite the loss of imperial power, displayed
in privileges granted to minor sovereigns to withdraw disputes from the

cognizance of the royal court (Evokationsprivilegien) ™" ™, people still

went to the king as an individual to seek justice.” The number of actions
hrought to the personal jurisdiction of the king and emperor even increased
while fragmentation of the legal and political order created more difficul-
ties in the execution of decisions, of "ordinary” courts.” Already with the
beginning of the 15" century Roman-canon law procedure was applied as a
matter of course in these proceedings.” This development is closely con-
nected to a process of institutionalization in the empire, finally leading to
the imperial reform in 1495 and the establishment of two supreme courts,
the Reichskammergericht and the Reichshofrat™" ™"

73  Eisenhardt, p.106.
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T4 Lechner, Reichshofgericht und kbnigliches Kammergericht im 15, Jahr-
hundert, Mitteilungen des Instituts (i dsterreichische Geschichisforschung,
Ergiinzungsband 7 (1904), p.25.

75 Another resull of this development was the increasing demand of arbitrary ju-
risdiction (Trusen, p.186).

76 Trusen, pp.189.
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77 Diestelkamp, Quellen und Forschungen zur hochsten Gerichtsharkeit im alten
Reich, ed. Diestelkamp et al., 1, p.XII.
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XI. The impact of the royal supreme court (Kanigliches Kammergericht)

Since 1495 the supreme court of the Holy Roman Empire was the
Reichskammergericht™' ™. Tt had a long tradition before it was reformed

and renamed at that time.” The year of 1495 marked the court's independ-
ence from the king. But already before the interregnum in the late 13th cen-
tury similar institutions serving as the king's personal court of jurisdiction
were known.” Although the king had his own discretionary power he was
bound to current law, i.e. to Roman law as part of the establishing legal
order. To deal with this new law he needed experts. Dominating the profes-
sion of educated jurists churchmen became practicing lawyers at court

(Hofjuristen) ™" ™ " Now, the parties, too, had to send representatives to
the supreme court who were well experienced with Roman-canon proce-
dure.” Evidently, the subsidiary applicability of Roman and canon law at

this supreme court “" " was never doubted.” The new court organization of
1495, a milestone in separating the judiciary from the executive and legisla-

tive power, i.e. a milestone of judicial independence, was an innovation from

HTERD  Tarsslph ] LREhTH S,

78 Eisenhardt, pp.106; Diestelkamp, Vom Kéniglichen Hofgericht zum Reichska-
mmergericht, in; Dilcher/Diestelkamp (ed.): Recht, Gericht, Genossenschaft und
Policey. Symposion [tr Adalbert Erler, Berlin 1986, 1p.48.

79 Trusen, p.194, p.197, p.207: While the royal Hofgericht (since 1235) had its own
seal, the royal Kammergericht (since 1415) used the royal one. Comp. also
Eisenhardt, pp.106.
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80 Schlosser, p.5T; Stolzel, pp.34.

81 Trusen, pp. 204: Even before new court rules were set up in 1471 a special admis-
sion for lawyers became a requirement.

WIER) ARE LI [HREo—<ikl KETHLENTOE LI, Hilihs ik
ENTEALPRIE, BUUTO EFLEAAUHTS 57206102, FAMEIZED, §i
L chBsm—= « 1) LI HEERATTLEELTEN ST 2L %
EWLTL S,

82 Franklin, De justitiariis curiae imperialis (1860), pp.45.
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the point of formal institution.” But the rules of procedure and the applied
material law remained the same. Therefore, it was a declaration of already
existing principles,” not the establishment of a new legal order when the re-
form of 1495 proclaimed: "The court has to decide according to the common
law of the empire and also the proper, worthy and accepted statutes and

#NUE () 85

customs.

Nl The impact of jurists in the service of principalities

In contrast to centralizing powers like France and England late-medieval

Germany was only a kind of loose confederation of principalities and free
Mk 6}

cities . But still imperial administration and institutions served as a
model. Because the imperial court employed legal experts of Roman-canon
law, the princes, too, began to use their skill in the administration and ju-
diciary of the dominions. Since the beginning of the 13" century jurists, in

most cases high-ranking members of the clergy, became the most influen-

83 The personal power of royal jurisdiction later passed over to the imperial coun-
cil (Reichsholrat) in Vienna (Trusen, p.208).

84 Conrad, vol. 2, p.341. Eisenhardt, p.100: "With the reform of 1495 imperial leg-
islation gave only its sanction to an almost entirely completed reception...”

ATEGD TS AP RIIE 8 4 BCHIE MR AL, (& Iz ERLWERE F &z L
TROZEETFH UL CTRES0,) P a0k ic ki L, %6 &
Ui o RECTHUASRELHNRBLUEMTHE-T, WashTL B 80
bk A 2 &) (BRI Tt ST BN L, 2 10 1 B 5 A1 2 It e R O
S TABRIEMR A B S ki R W0, fUSCEE, 19794, pp.16-17),

85 Stein (p.91) is not completely correct in this point. Romano-canonical prove-
dure as well as Roman substantive law was not suddenly adopted in 1495. As
shown above, the adoption started much earlier and came at a snail's pace.
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tial counselors of local rulers.” They turned the science of Roman-canon
law into practical application: "Clergy and canon law were the bridge pro-
Jessional judges used to enter the princelv government”” According to
Stilzel”™" "™ this development was the most important reason for changing

the legal system, especially for eliminating traditional courts of customary

law (Schéffengerichte) ™" ", a kind of jury system: "The whole transforma-

tion of the old German judiciary is based on the activity of legal experts in
the service of the prince. They, i.e. the chancellor (head of the administra-
tion) and subordinated civil servants, are successful in gradually taking
away legal disputes from the courts of customary law and local laymen.
Thus, courts of customary law are left insignificant.”™

Legal education was another factor. Besides the already existing univer-
sities in the empire (Prague since 1348, Vienna since 1365) local sovereigns
founded their own universities (Heidelberg in 1385, Cologne in 1388,
Stuttgart in 1482, Leipzig in 1483). Professors of Roman and canon law sat-
isfied the increasing demand of trained judges in the territories.” They in-
traduced the new law into the courts and into practical legal life and
transformed the traditional legal culture. In 1488 the judge and professor of

86 Eisenhardt, p.99; Schlosser, p.57. Comp. Trusen, pp.216/217: In Brandenburg
permanent employment of churchmen with doctor titles of Bologna University
serving in the highest ranks of judiciary and administration has been proved.

87 Stalzel, vol. 1, pp.412; Kroeschell, val. 2, p.A5.

FUERD 2Ty x b (Adolf Stolzel, 1831-1919) & F A7 - 7o 4 £ - O 8HE,
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Richtertums in deutsehen Territorien”, 1872) A& 5,
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88  Stilzel, Brandenburg-PreuBens Rechtsverwaltung und Rechtsverfassung, 2
vol. (1888), p.118.

89 Trusen, p.214.
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law of Ingolstadt University ™ ", Gabriel Baumgartner, justified a deci-

sion based on Roman-canon law: “The (traditional German) customary law
lacks strength and dignity and, moreover, is contradicting common law lius

commune) and the order of the Christian church.™
MI. The impact of municipal jurists

The cities of the empire were ruled by a kind of municipal aristocracy

(patricians) *'® or by a hishop (episcopal principality)*" ™. Since the

13" century the cities, too, rationalized their administration and began to
employ legal experts.” In the 14" century this position became a permanent

institution (syndicus or Stadtschreiber) """ and corresponded with the

office of chancellor in the principalities.” As anywhere else throughout
German territories the first municipal legal advisers were men of the clergy
and experts of canon law. Later, it occurred more often that the advisers
additionally had a special education in Roman law. The academic degree of
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Quellen und Literatur der neueren europdischen Privatrechtsgechichte®,
herausgegeben von Helmut Coing, Band 1 (Mittelalter 1100-1500), Miinchen,
1973, SS. 4480 BAEA TN Y o F o MiliICHEd 5 A0 1980 4RI 0] 2 h
fh bV 2 K¥ETHD, tiEoMliEian,

9  Above, p.214.
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MISCEE, 19711, pp.391-392),

91 Above, pp. 223/224.
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92 Stelzel, Die Entwicklung des gelehrten Richterthums (loe. cit.), vol. 1, pp. 302,
One of the most famous Stadtschreiber was Ulrich Zasius of Freiburg, born in
1461 (comp. Eisenhardt, p.164/165).
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“doctor of both laws” (doetor iuris utriusque) ™" ' appeared frequently as

an adviser's title.” The original task to give expert opinions in legal affairs
of the city, especially in court proceedings, changed. The opinion became a
pleading and court proceedings according to customary law, were trans-
formed into a formal Romano-canonical procedure. In order to compete
with ecclesiastical courts, which had long been using this more rationalized,
less expensive and more efficient procedure, the cities promoted actively
this reformation.” In other cities, like the free city of Frankfurt am Main,
this change occurred without active legislation or policy, but was initiated
by the parties™ ", Litigants and their trained advocates introduced the al-
ternative Romano-canonical procedure in order to avoid the old inadequate
one.” In many cases cities also tried to preserve traditional courts of cus-
tomary law (Schaffengerichte). But these courts were gradually deprived
of their former constitution. Before they disappeared in the last decades of
the 16" century they had already lost their substance and kept only the
semblance of the former court system. The intermediate stage of this evolu-
tion was probably close to the following report of a court proceeding: “The
panel of lavmen (Sehdffen) retreats seemingly to decide on the judgement,
but soon finds the already drafted decision of the municipal adviser
(Stadtschreiber) in the consultation room."™

At the end of this development exclusively professional judges presided

WIEEY (K7 bbea—y R e bUgRI x| E4idh, Wikl oBEKTHS.
Mg Edn—<ikeh s/ vikoZ &THD, il FHRENIZEOH P 028
LEA I vikoRBRETTSE TR, Btz —o v o KEEFHTOMEN L
itk e ¢ [t (doctor utriusque juris) Téh -7z, BILTLEA RV »
7 OB DGR O LR, SIS h SR Tk 5 TH A,

93 Trusen, p. 227.

094 Trusen, p.234.
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05 Stein, p.89.

06 Stélzel, Die Entwicklung des gelehrten Richterthums (loe. eit.), vol. 1, p.303.
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over municipal courts,” finally following the example of higher courts. The
reform of the imperial supreme court in 1495 already limited the number of

lay judges " ™. Half of the judges were obligatorily seleeted from lawyers
graduated from law faculties. Since 1548 the supreme court consisted exclu-
sively of professionals.” The sophisticated formalities of Romano-canonical
procedure required experts. In the end municipal courts conformed to this

development.
Al Conclusion and further development

In Germany, Roman law was not received suddenly and completely, but
slowly permeated over centuries into legal life. The bridge the new law
needed and in fact successfully used was the law of the church, the canon
law. Canon law stands at the beginning of this great oceidental develop-
ment we can call rationalization. The Reception in Germany was an impor-
tant part of this process.

Once Roman law had gained official recognition as the law applicable
whenever local customary law seemed to be insufficient, it soon superseded
entirely the traditional legal system.” But then, the forces originally pro-
moting the reception, ecclesiastical courts and canon law, lost their mo-
ment. Secular courts became the new pacemakers of further developments.

The ius ulrumque lost its former significance. Natural law took the place

97 Trusen, pp. 234/235.
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EhThad, chickh, FEEMTOEHEO K EGILFOEROLLEAKH
T (lay judges) Mo KPEEMTo—<« f ) Vil PAEHIFRIENIZED S
HohbitE-7z,

98 Stein, p.91.

99  Kunkel, Quellen zur neueren Privatrechtsgeschichte (loe. cit.), p.XI.
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of canon law. Instead of canon law the rationalized natural law*" ™" served

as a corrective of the new science of the ius commune, the usus modernus
pandectarum™" ™' " And one of the longest lasting traditions of the
German legal culture emerged: The learned jurist became the dominating
figure in judiciary and administration.

3) TRAVICE TR EEEN]
The German Legal Education System"'
Dr. Christopher Beermann, Rechtsanwalt,

Associate Professor (Niigata University)

It is well known that German and Japanese legal education follows the
same pattern. Therefore, it is prabably not a coincidence that historically

both have one thing in common: namely, a mistrust of legal education in
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100 Trusen, p.240.

101  This article is based on a lecture held at Aichi University (Nagoya) on
December 6" 2002. [ am very grateful to Ms. Meg Shovelton (Niigata University)
for correcting my draft (any faults that remain are mine alone) and to Prof. Dr.

Okawa (Aichi University) for suggesting this lecture and inviting me,
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universities. In both countries state authorities closely supervise access to
legal professions."” Though the numbers are completely different, no one in
Germany or in Japan may actively practise a legal profession without pass-
ing the first and second state exams. The requirement of sitting state ex-
aminations instead of university graduation before becoming a judge, a
lawyer or a public prosecutor is almost unique in the world." My task is
not to judge whether this system should be preserved or changed. T will
simply provide an overview of German legal education and add a few re-
marks on its recent reforms. But it is interesting to realize that the German
like the Japanese system is evidently trying to move university education
closer to legal practice."

Since 1879 Germany has had a uniform system of legal education." It is
hased on the idea that someone finishing his legal education can principally
work in any area of the legal profession (Einheitsjurist). Despite strong
eriticisms this idea has prevailed until today. The aim of university and
practical training is still to produce a lawyer capable of becoming ac-
quainted with any kind of unfamiliar legal subject in a relatively short pe-
riod of time. To guarantee this ideal the education system has one goal: any

lawyer must have, potentially, the capability to be a judge." The precondi-

102 Comp. Hattenhauer, Die geistesgeschichtlichen Grundlagen des deutschen
Rechts, 4th ed. (1996), pp.342.

103 Kotz, Alte und neue Aufgaben der Rechtsvergleichung, Juristenzeitung
(2002), p.258: ....das deutsche System der juristischen Staatsprafung, mit dem
wir nicht nur in Europa, sondern aul der ganzen Welt-mit Ausnahme von Japan
und Siidkorea- allein stehen.” (...the German system of legal state exams, unique
not only in Europe, but in the whole world, with the exception of Japan and
South-Korea).

104 Comp. for the German development, Hommelhoff/Teichmann, Das Jura-
studium nach der Ausbildungsreform, Juristische Schulung (2002), pp.839.

105 § 2 Gerichtsverfassungsgesetz (Law Concerning the Organisation of the
Court System) vom 27. Januar 1877 (RGBL pp.41).

106 Since 1961 this is regulated in § § 5-7 Deutsches Richtergesetz (DRIG, Law
Concerning Judges).



tion for this qualification is the second or "great” state exam.'"” This is still
the gate any practising jurist has to pass through. The whole education of
six or seven years is shaped by this ultimate goal.

However, the fact that universities are not directly responsible for exam-
ining future lawyers has been subject to criticism for some considerable
time." University and exam, legal theory and legal practice are regarded as
antagonistic elements. In order to enhance the educational responsibility of
universities and their role in, at least, the first state exam, the traditional

system has been reformed. Starting on July 1" 2003 this reform will come

(1]

into force." However, it seems likely this reform will be far from

revolutionary'" and the system will remain largely unchanged. Therefore,
although [ was educated under the previous system, I still regard myself in
a position to deseribe the current German legal eduecation system and con-
sidering it from the perspective of my own experience.

The first thing to point out is that students enter university without an

entrance exam."

When finishing Gymansium (equivalent to high/gram-

mar school) they are entitled to study at university. German universities

107 This requirement is even older and derived from the Prussian General Court
Statute (Allgemeine Gerichtsordnung) of 1793,

108 Kitz, Zeitschrilt [tir europitisches Privatrecht (1996), p.565; the same,
Juristenzeitung  (2002), p.258; Béckenforde, -Juristenzeitung (1997), p.325;
Erichsen, Juristische Ausbildung (1998), p.449; Wassermann, Neue Juristische
Wachensehrift (20010, p.3685.

109  Concerning the following comp. Grunewald, Aushildungsziel Anwalt,
Neuerungen im Studium, Anwalt-Das Magazin (10/2002), pp.6; Jost, Die Tiir ist
aulgestoBen, Anwaltsausbildung gewinnt Cestalt, Anwalt-Das Maganzin
(10/2002), pp.12.

110 A kind of revolution of the legal education was expected when the first drafts
of possible future legislation were published. Comp. Hommelhoff/Teichmann,
(see abovel, pp.841.

111 This i1s generally the case throughout Germany for almost all subjects. But
the access to some faculties, oceasionally including some law faculties, is re-
stricted and depends on the school-leaving certificate. It is also said that several
law faculties plan to introduce a kind of entrance exam.
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are all public universities.'"” In spite of frequent eriticism, students do not
have to pay university fees."” In effect, universities may not reject a student
until the capacity of the faculty is exhausted."

This system certainly has great advantages. German students can put all
their energy into studying their subject of choice. This contrasts with a
system of painful preparation for entrance exams, followed hy attendance
at university doing the absolute minimum necessary to graduate. They
may also enjoy the completely undervalued privilege of attending univer-
sity for free and thus dedicate their time to serious studies instead of pay-
ing their way with part time jobs.

However, the German system certainly has great disadvantages, too.
Law laculties in particular, are well known for attracting a huge number of
high school graduates who actually have no idea about their future profes-
sion. Of course, these graduates are not always the elite of their year.
Students leaving university without qualification are, according to my own
experience, more numerous in law faculties than in others. The opportunity
to study for free is often accompanied by a lack of self-discipline and re-
sponsibility.

The weaker aspect of the German system is probably the overcrowding in
lectures, seminars and libraries. To come into close contact with professors
is very difficult. Active participation in most of the main courses is impos-

112 The only exception concerning legal education is the establishment of a pri-
vate law faculty in 2000 in Hamburg. Its English name "Bucerius Law School”
should probably emphasize modernity (Flessner, Juristische Methode und
Europ#iische Privatrecht, Juristenzeitung (2002), p.22).

113  Some states, like Baden-Wirtemberg, recently began to introduce moderate
so-called re-registration charges in order to finance administrative expenditures
(about 50 Euro, i.e. about 3000 per semester). Because lower eourts considered
this charge as unconstitutional, now the Federal Constitutional Court has to de-
cide. The Federal Government even spoke out in favour of prohibiting university
fees. (Frankfurter Allgemeine Zeitung, November 6th 2002 (No.258), p.4).

114 Jarass/Pieroth, Grundgesetz, 5" ed. (20000, Art. 12, No.66-69. "Capacity" is

generally interpreted very generously.



sible. Teachers and students feel discouraged by a deficiency in communica-
tion. Both tend therefore to confine themselves to the unavoidable duties of
teaching and studying. Anonymity is the overriding feature in semesters
with 500 or more students. Motivation, too, becomes a problem. | person-
ally remember my reliel when entering a seminar on Roman law and [ind-
ing only two other participants, thus leaving behind the railway-station
atmosphere of overpopulated lecture halls. Although already commencing
my 1" semester by this stage, for the first time I had the sensation that
studying law could potentially be an interesting adventure.

In the various courses of study some details differ from faculty to fac-

TS

ulty,”" but the structure is basically the same throughout Germany.
Students have to successfully attend several main courses before obtaining
a corresponding certificate. Compulsory subjects are civil law, eriminal law
and public law."" In these areas they have to complete both tests and re-
search papers. Students applying for access to the first state exam then
have to submit these certificates to the upper state court in charge of ad-
ministering the examinations. The envisaged reform, mentioned above, will
not affect this aspect of legal education.

Any German law student sitting the exam is aware of the huge gap be-
tween university requirements to obtain these certificates and the require-
ments of judicial authorities for passing the [irst state exam. It was, and
probably still is, quite easy to collect the necessary number of certificates.
Generally, students do not even have to concern themselves about the
grade, as examiners in the state exam do not regard qualifications gained
at the university as equivalent to their own standards of grading (and jus-
tifiably so). As a result, theoretically, students who successtully complete

115 Differences are due to the facts that universities are as independent legal sub-
jects (corporate bodies according to public law) enjoying some autonomy and
that the single states are competent for educational matters.

116 Besides the "cores” (Kernbereiche) of civil, eriminal, publie law, compulsory
subjects include law of procedure, European law, legal methods, philosophical,
historical and sociological fundamentals.
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law courses after roughly three years of study formally fulfill all require-
ments to apply for the state exam. In reality, however, students applying
for the state examination without further preparation are considered in-
sane. This situation leads to the most important part of studying law in
Germany, the period of additional exam preparation, which takes place,
oddly enough, completely outside the university system.

It is a little difficult to explain why the most important, the most expen-
sive, the most time consuming and the most exhausting part of German
legal education is neither part of university education nor regulated by law.
Having said this, it is practically an institution very closely related to the
Anglo-Saxon concept of law schools. In Germany, this system is called the
"Repetitorium”, something like individual coaching or a private crammer
tutorial. Normally, it is lawyers who run this kind of private preparatory
school. They charge about 100 to 200 Euro per month, offering up to 20
hours intensive teaching per week. After three years of studying without
any real challenges students suddenly have to face the prospect of hard
work. They literally have to cram.

Fortunately, law faculties have recently started to respond. Realizing
themselves that the traditional way to study is far from ideal in preparing
students for exams, they have set up their own special courses of revision
and training (especially in written tests). Because personnel and facilities
at universities are limited they have also begun to charge for this extra-

curricula service.'"”

In general however, the vast majority of law students
still feel obliged to attend the private crammer school. And still the number
of students failing the first state exam is, compared to any other faculty at
German universities, considerably high. On average 30% are unsuccessful in

their first attempt." This certainly adds additional pressure on students

117 This, at least, was the case at my former university, the Westfiilische
Wilhelms-Universitit in Minster.

118 1In 1999 the state with the lowest failure rate was Hesse (18.5%), the state with
the highest one was Saxony (45.8%), the overall average was 28.9% (comp.
Juristische Ausbildung (2000), p.555).



because the second try is the last one. In order to reduce both this pressure
and the number of long-term students, a special regulation was introduced.
Now, all German law students have the opportunity of three attempts if
they try to pass the exam for the first time before finishing the 8" semes-
ter."" This regulation has been regarded as a success."”

The first state exam consists of written tests, generally in the compul-
sory subjects, i.e. in civil, eriminal and public law." In some states a re-
search paper is also required, additionally. Finally, an oral examination
takes place. Because the goal of legal education i1s "the capability to be a
judge”, the whole procedure follows a judge's decision-making pattern, i.e.
to find a solution to a hypothetical case, just as a judge has to find a solu-
tion and pass judgement. In short, candidates have to apply a particular
legal technique to the said case (Gutachtentechnik). They must check
whether the facts of the given case may justify a claim. Correspondingly, in
eriminal law they have to check whether a possible perpetrator has fulfilled
all the elements of a eriminal offence. The law is practically the only tool at
their disposal and law codes are the only auxiliary means permitted. In
cases where candidates pass a minimum level of grading in the written
paper they are admitted to the oral exam. Although the exam is regulated
and supervised by the states, not only judges as representatives of state
authority, but also professors serutinize the candidate’s knowledge.™ The

participation of professors is a remarkable factor because it guaranteed an

119 So-called free-shot or free-go, regulated in § 5 d DRiG.

120 Comp. the statistics in Juristische Ausbildung (2000}, pp.556.

121 The number of tests differs from state to state (see above). In some states
candidates have to write three or five (plus a research paper), and in others eight
tests are necessary (without a research paper).

122 The panel consists of four examiners, two jutdges (sometimes public prosecu-
tors) and two professors in the ideal case. Normally, they were also in charge of
grading the written tests and papers. The aral exam lasts for about five or six
hours. After a short consultation behind closed doors the result is immediately
pronounced.
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active and influential role of law faculties in the first state exam even be-
fore the reform of the current system.

As explained above studying, preparation for and the format of the exam
will probably remain largely unchanged in spite of the agreed reform next
year. The real change, though again far from revelutionary. will affect the
part of the university education system and exam, formerly known as the
"subject of choice". Under the traditional system students were obliged, in
addition to compulsory subjects, to study a specific legal area of their own
choice. Thus, students were encouraged to specialize in ecivil procedure,
criminal procedure, labour law, law of associations, etc. early in their legal
education. These subjects of choice also played a minor role in state exams.

Under the new reform, subjects of choice have been renamed and now ap-
pear as "main areas".” The legislator now intends to bring students "into
contact with interdisciplinary and international relations™."' Hopes have
been expressed that students will seize the opportunity and start intensive
scientific research in their "main areas" during the second phase of study-
ing.
qualifications, e.g. the skills of negoliating, conversation, rhetoric,

15

Simultaneously, students will have to gain so-called key-

mediation and interrogation™, but also knowledge of a foreign legal lan-
guage.”” The establishment of practical subjects was motivated by the fact

that a large majority of law students finally enter the legal profession as

123 .Main area” is a clumsy attempt to translate ,Schwerpunkibereiche®, §5a 11
4 DRiG (reformed version). But the legal expression is a little clumsy itself:
Whereas "subjects of choice” were the necessary counterpart to "compulsory sub-
jects”, "main areas” are clearly not the only major areas of study as long as stu-
dents still have to study compulsory subjects.

124 Recommendations and report of the Committee for Legal Aflairs of the
Bundestag (BT-Dr 14/8629) concerning §5 a [I 4 DRIG (reformed version).

125 Hommelhoff/Teichmann, Juristische Schulung (2002), p.840.

126 §5alll 1and 85d1 1 DRIG (reformed version),

127 85 a Il 2 DRIG (reformed version). But language skills are not part of the
exam. Students have only to attend "successfully” a corresponding course,



lawyers."™

The seriousness of the new regulations is underlined by the one real
change in the system of legal education. The "main areas" will become sub-
jects in university exams. The state exam will have to give up its monopoly
and law faculties will obtain a direct influence on assessing future lawyers
for the first time in centuries.” Contributing 30% to the overall grade this
influence will be far from negligible.

It would certainly be precipitous to criticize this reform before it has even
been tested in reality. However, 1 do not completely share the widespread
optimism." First, faculties are not really prepared to perform their part of
the exam technically. The Conference of Law Faculties has already declared
that they need either administrative aid from the ministries of justice or
additional financial funding in order to set up their own departments in
charge of the university exam." | would also be interested to learn how
subjects like negotiating, conversation, rhetorie, ete. will be judged from an
objective point of view."™ Moreover, | am convineed that topics like the
above mentioned cannot be learned from textbooks. They are more a ques-
tion of personality or the result of permanent training. There are high ex-
pectations that the above mentioned "main areas” together with a growing

128 Less than 20% of the candidates each year opt for a career as a judge or public
prosecutor. Most young jurists become lawyers. Due to grading in the exams a
large proportion of those becoming lawyers have no alternative (Freckmann/
Wegerich, The German legal system (1999), p.110). Therefore, universities plan
to give lawyers teaching posts in order to handle new subjects, like negotiating,
mediation, ete. (Jost (see above), p.13).

129 This applies, at least, for former territories of Prussia where the state con-
trolled the access to legal professions since Frederic the Great (comp.
Hattenhauer (see above), p.342).

130 Jost (see above), pp.12, 13; Hommelhoff/Teichmann (see above), pp. 839,

131 Hommelhoff/Teichmann (see above), p.841.

132 Grading is always a disputed matter in the legal education. Examination re-
quirements, though legally regulated, evidently vary [rom examiner to exam-

iner. Arbitrariness is an approach often criticized among law students.
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interest in scientific problems will become an important part of the "second
phase of studying”,” i.e. after the fourth or fifth semester. These expecta-
tions will have to be lowered. Compulsory subjects will still compose two
thirds of the exam as a whole. Even with superior rhetoric skills it is impos-
sible to negotiate, to mediate and to discuss legal matters without a pro-
found knowledge of civil, eriminal and publie law. As a result, students will
continue attending private tutorials after having finished the first phase of
studying. They will use this time for preparing the exam. Any other out-
come is an illusion maintained only by academic teachers. In addition, hope-
fully law faculties will not allow their part of the exam to become an easy
option for students who are coincidentally gilted with a degree of rhetorical
skill, but lack a deeper insight into law. On the other hand, if law faculties
take their new duties seriously this part of the exam could be even more de-
manding than the traditional exam. In this case receiving good marks or
even just passing the exam could become more difficult than it is at pre-
sent.” Because this effect is certainly not desirable professors could face a
serious dilemma.

The reform also affects the period of legal education following time at
university. After passing the first state exam, junior lawyers are still ap-
prentices. A small minority has the chance to write a thesis (Dissertation)
and, after sit a pure university examination, to gain the academic title of
Doctor of Laws (Dr. jur.). After that, like the vast majority of junior law-
yers immediately after the first exam, they too must begin the practical
legal training or probationary period (Referendariat). During a period of
two years they are trained in several different placements, usually starting

at a civil court under the supervision of a judge. After four to six months

133 Hommelhoff/Teichmann (see abave), p.840.

134 The grading is very strict. On a scale of seven different marks only 0.1% re-
ceive hest results ("very good"), about 2.5% are in the second rank ("good"), about
30% (of all eandidates, i.e., including the other third who completely fail) get the
lowest mark possible without failing the exam ("sufficient"), comp. statistics of
1999 CJuristische Ausbildung (2000), p.555).



they are sent to a public prosecutors office or to a judge competent in erimi-
nal matters. The trainees also spend some time in legal departments of pub-
lic authorities or at administrative courts. Before the second state exam
starts they have to practice in a lawyer's office. Simultaneously, they have
to take part in a kind of study team with other junior lawyers. On these
courses judges, public prosecutors, legal experts from the administration
and (sometimes, but probably more often in the future) practising lawyers
teach the practical application of their respective areas of law. The instruc-
tion also involves written practice tests, the first part of the final state
exam. Between this stage and the oral exam candidates are fortunate to
have the opportunity of going abroad and spending several months in a for-
eign law firm, in a German embassy or in a Chamber of Commerce.
Unfortunately, only a few take the chance. During the whole preparatory
service, junior lawyers are paid by the state though, the income is of course
is quite modest."”

The second state exam is the last hurdle candidates have to cross to be-

"1

come "Volljuristen""", i.e. completely qualified lawyers with the capability
to be a judge. This exam is also known under the name "the great exam" to
distinguish it from the first one. The format is similar, i.e. candidates have
to write between eight and twelve tests in a period of two weeks."” This
time, in contrast to the first exam, they are not given a set of facts, but
have to collect relevant facts from a file for themselves. They then have to
draft a judgement, a bill of indictment, an administrative act, a statement
of elaim, ete. The oral exam follows after four to six months, The panel of

examiners consists exclusively of practicing jurists. The [irst part is a lec-

135 Before 1957 junior lawyers had to finance this period of legal education them-
selves, Some other privileges were abolished recently, like the pesition of a public
officer, due to decreased budgetary means. Now, they are treated as regular em-
ployees of the state.

136 In contrast to the synonym "Assessor” this is not a legal expression.

137 Once again, almost all candidates prepare for this exam by attending a private
tutorial (Repetitor).
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ture the candidate has to give on a legal ease laid down in a file. A question
session follows in the second part. Places of examination are always the
ministries of justice, not, as in the first exam, the upper state courts
(Oberlandesgerichte) or, according to the reform, the universities,

Like the changes concerning university education the reform of the prac-
tical legal training period, was prompted by the fact that a large propor-
tion of candidates finally choose (or feel obliged) to become lawyers. The
idea is to modify the role model of traditional legal education, the judge,
and to put more emphasis on the different tasks lawyers have to fulfill. As
a result the reform prolongs the placement of trainees in a lawyer's office
from three to nine months."

Provided lawyers take their new responsibilities seriously this is cer-
tainly a reasonable change. Instead of using the time to learn legal practice,
candidates frequently preferred to prepare for the written exam, which im-
mediately follows the placement. A deeper insight into the lawyer's day-to-
day business was difficult Lo achieve. From this point of view, the reform is
long since overdue. Now, the Federal Statute Concerning Lawyers, ex-
pressly establishes an obligation to cooperate in legal education by intro-
ducing the trainee to the duties of a lawyer, to supervise them and to
provide him with the opportunity of engaging in practical legal work."

The reality of the reformed legal education system probably cannot meet
the high expectations of its success. This applies especially to changes made
in university education. However, the reform does not go far enough in
abolishing the most significant principle of current German legal educa-
tion, the orientation towards judicial practice. Even though two thirds of

138  To the following compare Rémermann, Neue Referendarausbildung, Was
Anwiilte wissen milssen, Anwalt-Das Magazin (10/2000), pp.8. Universities even
plan to give lawyers teaching posts in order to handle new subjects, like negotiat-
ing, mediation, ete. (Jost (see above), p.13).

139 8§59 BRAO (Bundesrechtsanwaltsordnung). Some serious problems might
occur with increasingly active participation, especially concerning the contact
with clients (Rémermann (see above), p.8).



all candidates become lawyers at the end of their long education, it would
be wrong to give up this idea mentioned before. 1 am afraid that some re-
formers are led astray hy a misunderstanding. They ignore the fact that
candidates finally becoming judges were always in the minority.
Nevertheless, they conclude that the whole education system must change
its direction. According to their view the lawyer, not the judge, is the ideal
model for study and practical training. But German legal education never
aimed at producing as many judges as possible. The purpose was (and still
is) to educate jurists (in the broadest meaning) able to apply law practice
(this is actually a matter of course). The proper application of legal rules
requires a special kind of logical thinking, a special kind of legal technigue.
This is expressed by the legal formulation "the capability to be a judge”. Of
course, lawyers do not pass judgements, but from the very beginning of
any legal consultation lawyers have to regard possible consequences. The
final consequences in legal life are in effect judicial decisions. In other
words, lawyers have, [rom a slightly different perspective, to think with
the brain of a judge." This is the reason for the uniformity of legal educa-
tion and fortunately, this idea has not fallen into complete oblivion.

140  Comp. also Bull, Von der rechtswissenschaftlichen Fakultit zur
Fachhochschule far Rechiskunde?, Juristenzeitung (2002), pp.978/979.




