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TRADE PRACTICES ACT 1974- 8. 52

Misleading or deceptive conduct

(1) A corporation shall not, in trade or commerce, engage in conduct that is
misleading or deceptive or is likely Lo mislead or deceive.

(2) Nothing in the succeeding provisions of this Division shall be taken as lim-
iting by implication the generality of subsection (1).

TRADE PRACTICES ACT 1974- S. 51A

[nterpretation

(1) For the purposes of this Division, where a corporation makes a representa-
tion with respect to any future matter (ineluding the doing of, or the refus-
ing to do, any act) and the corporation does not have reasonable grounds for
making Lhe representation, the representation shall be taken to be mislead-
ing.

(2} For the purposes of the application of subsection (1) in relation to a pro-
ceeding concerning a representation made by a corporation with respect to
any future matter, the corporation shall, unless it adduces evidence to the
contrary, be deemed not to have had reasonable grounds for making the rep-
resentation.

(31 Subsection (1) shall be deemed not to limit by implication the meaning of
a reference in this Division Lo a misleading representation, a representation
that is misleading in a material particular or conduct that is misleading or
is likely or liable to mislead.

TRADE PRACTICES ACT 1974- 8. 59

Misleading representations about certain business activities

(1) A corporation shall not, in trade or commerce, make a representation that
is false or misleading in a material particular concerning the profitability or

risk or any other material aspect of any business activily that the
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corporation has represented as one that can be, or can be to a considerable
extent, carried on at or from a person's place of residence.

(2} Where a corporation, in trade or commerce, invites, whether by advertise-
ment or otherwise, persons to engage or participate, or to offer or apply to
engage or participate, in a business activity requiring the performance by
the persons concerned of work, or the investment of monevs by the persons
concerned and the performance by them of work associated with the invest-
ment, the corporation shall not make, with respeet to the profitability or
risk or any other material aspect of the husiness activity, a representation
that is false or misleading in a material particular.

(5) KMHDIKMBELITF 7T »F v £ XOREPIZ 20T, HFE 7570 F v 1 X
ATFLET T L F 4 A ZHHRRAIC B 1 D 0C 1 PRI (2 - 58) | KBRCFERE 29 5
207149 FIELE, 30 8 1-255 55 (B PRSI,

(6)  <http://www.shv.vic.gov.au/web/shyv/sbvinfo.nsf /92e5h0d05edfe25d4a25669¢002¢
9156,/ c4d 7102504 fe418bd 1a2566a60023d539 /$FILE/16_1.pdf> accessed on November
1 2004, <http://www.business.channel.vic.gov.au/4A 2569000081850/ BCView/
ATO603DTEEBDAAF84AZ5600E0013329F?OpenDocument > accessed on November
1 2004.

(71 Cornwall-Joes, Breach of Contract and Misleading Conduct: A Storm in
Teacup, 24 Melbourn University Law Review 249 (2000).
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Harland, The Statutory Prohibition of Misleading or Deceptive Conduct in
Australia and Its Impact on the Law of Contract. 111 L.Q.R. 100 at 101-107
(1995).
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Il Francey, Section 52: its Rationale, Justification and Defenciencies-and Some
Suggestions for its Improvement, 5 Trade Practices Law Journal 162 at 162-164
(1997).

(Il Taco Co of Australia v. Taco Bell Puy Ltd (1982) 57 A.L.J.R. 109 T, 52 %
WA LA BTl IR AT BIZARERETENS LHASNT S, See,
Cornwall-Joes, supra note 7, at 249.

(12 TRADE PRACTICES ACT 1974- 8. 2

Object of this Act
The object of this Act is to enhance the welfare of Australians through the pro-
motion of competition and fair trading and provision for consumer protection.

13 Baxt and Archibald, Consumer and Business Protection : its Role in a Pro-
Competition Statute.in TRADE PRACTICES ACT A TWENTY-FIVE YEAR
STOCKTAKE eded by Hanks and Williams (2001); Pengilley, "But you Can't do
That Any More!" -The Effect of Section 52 on Common Negotiating Techiques,
1 Trade Practices Law Journal 114 (1993).

(0 Terry, The Regulation of Franchising in Australia: Reviews, Roundahouts and
Realpolitik, Society of Franchising (1996), at 1.

(13 Report by the House of Representative Standing Committee on Industry,
Science and Technology, Finding a balance-towards fair Trading in Australia, at
85-86 (1997); Report of the Franchising Policy Council, Review of the
Franchising Code of Conduet, at 15 (2000). <http://www.isr.gov.au/library/
content_library/ReviewofFCoC.pdf> accessed on November 1 2004.

(6 Franchising Task Foree, Final Report (December 1991).
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(19 Garrison and Dalton, Franchising Code of Practice update, Law Institute
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Journal 390 (1993 May); Report by the House of Representative Standing
Committee on Industry, Seience and Technology, supra note 15, at 85-87.
I3 <http://news.niemsn.com.au/smallbusiness/[ranchises_exports/story_246.asp>
accessed on November 1 2004,
20 Report by the House ol Representative Standing Committee on Industry,
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Lawler Davidson Consultants Pty Ltd,The 1999 National Survey of
Perceptions of the Franchising Code of Conduct , Prepared he Office of Small
Business 1999, at 29.

20 Report by the House of Representative Standing Committee on Industry,
Science and Technology, supra note 15, at 85,

23 David Acheson, From Milkshakes to millionaire, 66-4 Charter 65 (1995).

26  Report by the House of Representative Standing Committee on Industry,
Science and Technology, supra note 15, at 95-96.

27 Id, at 110.
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3 Lawler Davidson Consultants pty Ltd, supra note 23, at 2.

8% Report by the House of Representative Standing Committee on Industry,
Science and Technology, supra note 15, at 68.
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B ZoEEYE, Report of the Franchising Policy of Council, Review of the
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@  Garrison, Mandatory franchising code of conduct, Law Institute Journal 35
(1999 Sep): Zumho, Assesses Australia's new mandatory franchising code, of
conduct, New Zealand Law Jouenal 251 (1999 May); Zumbo, Reviewing the 2001
Franchising Code of Conduet amendements, 29 Australian Business Law Review
423 (2000); Zumbo, Australia's Franchising Code of Conduct under Review, 2
International Journal of Franchising and Distribution Kaw 21 (2000) Ward,
Australian Government Changes Franchising Code of Conduct, Franchising
World (2001 Nov/Dec) 49; Zumbo,on changes to the mandatory code of conduct
reiewes at (1991) NZLJ 251, New Zealand Law Journal (2001 Dec) 4567 http://
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U2 Schedule Franchising Code of Conduct Part 1 Preliminary

1 Purpose of code
(1} The purpose of this code is to regulate the conduet of participants in [ran-
chising towards other participants in franchising.

3 Part 2 Disclosure

Division 2.1 Disclosure Document

6 Franchisor must maintain a disclosure document
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it

(11 A franchisor must, before entering into a franchise agreement, and within
3 months after the end of each financial year after entering into a franchis-
ing agreement, create a document (a disclosure document) for the franchise
in accordance with this Division.

6A Purpose of disclosure document

the purposes of a disclosure document are:

(1) to give to a prospective franchise, or a {ranchisee proposing to enter into,
renew or extend a [ranchise agreement, information from the [ranchisor to
help the franchisee to make a reasonably informed decision about the fran-
chise

19 Earnings information
19.1  Earnings information for the franchise, if it is given, must be based on

reasonable grounds.
19.2  Earnings information may be given in a separate document attached to
the diselosure document.
19.3  Earnings information includes information from which historical or
future financial details of a franchise can be assessed.
194 If earnings information is not given- the following statement:
The franchisor does not give earnings information about a (insert
type of franchise) [ranchise.
Earnings may vary between [ranchises.
The franchisor eannot estimate earnings for a partipular franchise.
19.5 Earnings information that is a projection or forecast must inelude the
following details:
@ the facts and assumptions on which the projection or forecast is
based;
(b} the extent of enquiries and research undertaken by the franchisor
and any other copiler ol the projection or [orecast;
(€} the period to which the projection or forecast relates:
d an explanation of the choise of the period covered by the projec-

tion or forecast;

€ wether the projection or forecast includes depreciation, salary for
the franchisee and the cost of servicing loans;

(f) assumptions about interest and tax.



